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Representative Daniel E. Bosley, Chairman

Joint Committee on Government Regulations

State House, Room 472

Boston, Mass. 02133

Dear Chairman Bosley:

We are deeply grateful for the consideration you have shown our low-income clients as you have taken on the difficult task of restructuring the electricity industry. As a result of your understanding of the plight of our clients, and the penetrating study you have undertaken of the electricity industry, Massachusetts is a leader in protecting its most vulnerable residents from the vagaries of an uncertain marketplace. We appreciate that you have been a champion of the people we serve. This has been particularly important in the current days of skyrocketing utility prices, deep freeze, and federal assistance cuts.

We now write you out of concern about the proposal circulating in your name
 for amending the 1997 electricity restructuring act.
 As we understand the proposal, we think that it would not produce the hoped-for competition, reliability, or stability. We are especially concerned that it could threaten the nation-leading low-income and consumer protections you sponsored to enactment in the 1997 act; and that it would be likely to result in redlining of low-income families. In addition, the proposal could result in even higher residential and small business electricity prices than the Commonwealth has already experienced. We are also concerned that customer service – including such vital functions as billing, responding to customers, and connecting and disconnecting service –  would be thrown into chaos. We think the speculative benefits of the proposal do not outweigh these substantial risks.

We write now because we understand that you are seeking comments this week. When we have more fully digested the proposal, we will write again with more specific comments and look forward to further dialogue with you.

Summary

We look forward to working with you to craft provisions that would protect low-income and other residential consumers from the following risks, which we describe in greater detail below:

· It appears that poor credit risks would be assigned to a Last Resort Service with an especially high price, which would only make difficult-to-afford electricity impossible to afford. It would institutionalize redlining.

· We are also concerned about preserving the current mechanisms for the extremely successful low-income rate discount and efficiency programs to which you have given so much support.

· We think the proposal would increase residential and small commercial electricity prices by adopting a price-maximizing auction technique, dispensing with efficient customer service systems already in place, and encouraging the development of an unregulated oligopoly of three statewide electricity suppliers. The present system of regulation of corporations dedicated to public service gives small customers a better deal.

· Electricity prices have been volatile in Massachusetts because of the short periods over which generation is purchased (six, then 12, months). The proposal to extend this period to create a three-year fixed price would stablilize the price for a time, but at the cost of potential sharp price hikes at the end of each three-year period. Adopting Connecticut’s dollar-cost-averaging approach would substantially reduce this impact.

· Experience has shown that creating a raft of new retail customer service operations, based on new and inexperienced organizations and labor forces, breeds chaos and ill will. Customers are comfortable calling their utility when they have questions about their bills, problems making a payment, or inquiries about discount rates and efficiency programs. Utilities are responsive to these calls with well-trained staff and an experienced organization that has developed productive working relationships with consumer advocates, the Attorney General’s office, and the DTE. If this safety net were ripped apart in the manner proposed, the incentives for such cooperation would be disappear. Experience in other states is that good will would be replaced by the competitive need to cut costs (even if it leads to inaccurate bills, unwarranted disconnections of service, and untrained employees), collect money faster (even if it means cutting off some customers or dumping them on to a more expensive service), and doing no more than the letter of the law requires. 

Low-income families are not clamoring for change in the structure you put in place in 1997. From their perspective, the one missing protection is against rising and volatile prices.

Price increases (including by redlining) and volatility

· There is no evidence that retail residential electricity competition has resulted in lower electricity prices anywhere in the world. In the UK, where many of the ideas behind the current proposal were first raised, electric industry restructuring has raised residential prices by 25% over the last 15 years.
 Prices in the Commonwealth have also not come down under restructuring. Low-income families need a price haven in case the latest hope for lower prices does not work out.

· Last Resort Service, which could become the only alternative for poor credit risks – as its equivalent became in Texas – is to be priced in a way that is not transparent in the proposal. Our concern is based on the experience in Texas, where Last Resort Service in effect slapped a 27% premium on the backs of families that are already struggling to make ends meet.
 (The UK version of redlining is prepayment meters for the poor, at an average price premium of 12%.
) We don’t think an annual auction of last resort customers will help because the group would be readily identified by bidders as consisting of customers they wish to redline. In effect, the least desirable customers from the standpoint of the marketplace would be gathered together in one place, where they would be given the least advantageous terms imaginable and no choice. Low-income families live on an economic tightrope and need a true safety net, not a shark waiting to feed on them as soon as they fall.

· While fixed three year prices are obviously stable for those three years, the recent experience in Connecticut – generation prices jumped 15% at the beginning of this month
 – shows that sharp price increases can occur when such periods end. Blending purchases of different durations would substantially lessen the risk of such spikes and thus result in more stable prices, as the Connecticut Legislature recognized by adopting a “laddering” approach starting in 2007.

· If competitors were allowed to grow to 750,000 customers, as proposed, a likely result is an unregulated oligopoly consisting of 3 suppliers (since there are only about two million customers in the Commonwealth). We think carefully and democratically regulated monopolies can render cheaper and better service than such an unregulated oligopoly.

· We know of no evidence that blocks of 250,000 customers will draw better energy bids than we receive now. Indeed, the incumbent utilities are experienced and expert purchasers of power. The utilities should be allowed to continue to provide that function for residential customers who want them to do so.

· We doubt that new and inexperienced vendors in retail “virtual service territories” of 250,000 customers can be more efficient than the current utilities serving territories with as many as a million customers, relying on experienced and embedded employees and plant.
 Utilities should be allowed to continue to provide retail functions for customers who want them to do so.

· The current uncontrolled marketplace system of generation provision has turned natural gas into such a scarce and costly resource that choices must now be made between providing electricity or heat. According to Connecticut Attorney General Blumenthal and others, during a very cold snap about ten days ago, when natural gas was in high demand for heating, some electricity suppliers sold their gas supplies at top dollar rather than produce electricity with it.
 When the marketplace fails to provide basic necessities of life in this way, government should not abandon families but instead should step in to assure that adequate supplies of essential services are available. The General Court should provide for a last-resort supplier, similar to the role played by the Power Authority of New York recently in New York City. Guaranteed availability will also help discipline prices.

· The proposed “descending clock auction” will maximize the price paid for power. “A Dutch oral auction is also referred to as a first price descending clock auction. The auctioneer starts the price at some high level and gradually lowers the price until the first person commits to buying the item at the price shown.”
 We don’t understand how an auction system designed to maximize the price bid is appropriate to the objective of lowering consumer prices. We think consumers would be better served by a purchasing strategy that blends a series of purchases for varying durations at varying prices, all in an attempt to buy at the lowest blended price rather than the highest.
Customer service

· Families don’t consider themselves to be commodities to be auctioned off to electricity suppliers. According to the 1997 act, a supplier is guilty of slamming when it has “switched a customer's electricity service without the customer's prior authorization” (emphasis supplied).
 Most families would consider the proposed customer auction to be state-sanctioned slamming.

· Nor are consumers enamored of choice. A recent study by psychologists at Columbia and Stanford found that “as the number of flavors of jam or varieties of chocolate available to shoppers is increased, the likelihood that they will leave the store without buying either jam or chocolate goes up.”
 Of course, the option of going without does not apply to an essential service such as electricity.

· Experience in Georgia shows that separating retail from wires (or pipes), then bringing in new retailers, is a recipe for chaos.
  For example, “for some time, reliable and timely bills were not produced”; there were “long delays … in billing customers.” One market leader filed for bankruptcy and many others also left the state. Other complaints to authorities, which grew 40-fold,  include:

· Slamming;

· Shut-offs without billing or notice;

· Shut-offs without notice after payments in full, some not recorded;

· A week and a $150 charge to restore service after improper shut-off;

· 25%-100%+ late charges;

· A collection action for bills covering a period 10 years after the house was sold;

· Refusals to honor agreed prices; and

· A supervisor, telling a customer who had been on hold for 77 minutes, “Life’s tough.”

There were more than 100,000 disconnections. The expected 20 competitors were quickly whittled down to an oligopoly of 4, with “little or no price competition.” Indeed, prices rose even when wholesale prices dropped and, in all, have more than doubled.

Threats to low-income customers

· Low-income discount rates, standardized in the 1997 act and extended to a larger number of low-income families, have helped low-income families with the terrible utility price increases of the last few years. We are concerned that there is no indication of how low-income discount rates would be preserved and financed if utilities no longer provided retail service.

· Given the economic history of most other marketplaces, we are concerned that it would be impossible to prevent redlining in a system where utilities no longer provided retail service. For example, the 1997 act included a utility guarantee of low-income bad debt, but it is not clear how this would work where utilities no longer provided retail service. As noted above, the proposed consequence of being redlined appears to be very expensive Last Resort Service.

· Low-income energy efficiency programs have been an enormous success in helping the low-income families control the size of their utility bills. We are concerned that there is no indication of how low-income efficiency programs would be preserved and financed if utilities no longer provided retail service.

We appreciate your diligence and openness in addressing the difficult issues presented by the state of today’s electricity industry and look forward to a continued productive relationship in meeting those challenges in a way that is most secure for the families of the Commonwealth.

Sincerely,

Jerrold Oppenheim, Esq., for:

Joseph Diamond, Executive Director, Massachusetts Community Action Program Directors Association, Inc. (MASSCAP)

Elizabeth Berube, Chair, Massachusetts Energy Directors Association (MEDA)

Elliott Jacobson, Energy Director, Action, Inc.

John Howat, National Consumer Law Center (NCLC), on behalf of their low-income clients

copies:

Sen. Michael W. Morrissey, Chairman, Joint Committee on Government Regulations

James Kennedy, Esq. General Counsel, House Government Regulations Committee

Attorney General Tom Reilly

Alice Moore, Esq., Chief, Public Protection Bureau, Office of the Attorney General

Joseph Rogers, Esq., Chief, Utilities Division, Office of the Attorney General

Paul Afonso, Chairman, Department of Telecommunications and Energy

David O’Connor, Commissioner, Division of Energy Resources

Thomas May, President and CEO, NStar

Douglas Horan, Esq., General Counsel, NStar

Penni Connor, Vice President, NStar

Robert Werlin, Esq., for NStar

Richard Soderman, Director of Regulatory Planning and Policy, Northeast Utilities

Steven Klionsky, Esq., Western Massachusetts Electric Co.

Cherly LeFleur, President, Massachusetts Electric Co.

Thomas Robinson, Esq., Deputy General Counsel, National Grid

Donald Wightman, President, Utility Workers Union of America

Charlie Harak, Esq., for Utility Workers Union of America

Angela O’Connor, Associated Industries of Massachusetts

Roger Borghesani, The Energy Consortium

Neil Costello, Esq., for Centrica plc

� “Beyond the Standard Offer – Fulfilling the Promise of 1997: Competition, Reliability and Stability/ The Bosley Plan: Competition, Stability, And Reliability” (Jan. 21, 2004).


� St. 1997, c. 164.


� Based on data published by UK Department of Trade and Industry for the years 1988 through (preliminarily) the third quarter of 2003. By contrast industrial prices have fallen 13% in the same period. Privatization was enacted in 1989 and implemented in 1990.


� Based on tariff data from Public Utility Commission of Texas, comparing price at 500 kWh per month of Price To Beat Economy Service (up to 500 kWh) against Provider of Last Resort Service in the service territory of AEP Texas Central Co., one of the poorest areas of Texas. 


� Based on data published by UK Department of Trade and Industry for the year 2003, compared to direct debit service. New entrants have driven this premium up, charging 16% more compared to the incumbent utility premium of 8%.


� Connecticut Light & Power, Dockets No. 03-07-01 and 03-07-02 (Conn. DPUC, 2003). Excludes the impact of additional increases due to federal congestion charges.


� Section 16-244c of the Connecticut General Statutes, Public Act No. 03-13 (2003) 


� Accord, Blue Ribbon Natural Gas Task Force, Report to Governor and Legislature (Georgia, 2002).


� Indeed, we are concerned that some of the plant could become stranded assets that customers would pay for even if not used, driving prices up further. Furthermore, the shift of employment smacks of union-busting.


� Connecticut Attorney General’s Office, “Attorney General to Investigate Allegations Generators Created Power shortage During Cold Snap” (press release, Jan. 16, 2004); � HYPERLINK "http://www.cslib.org/attygenl/mainlinks/tabindex3.htm" ��http://www.cslib.org/attygenl/mainlinks/tabindex3.htm�, Bloomberg wire, “Conn. AG hits power firms,” Boston Globe, p. E1 (Jan. 24, 2004); Bloomberg wire, “ISO-New England denies Conn. charges, Boston Globe, p. F2 (Jan. 27, 2004).  The others are identified as gas industry officials and a Vermont regulator. The problem is alleged to have occurred on January 15. Gas prices hit a record $51 per MMBTU. ISO-New England denies it acted deceptively or misleadingly in its warning about possible rolling blackouts.


�  Matthew Chesnes, “Auction Theory and Implementation” (London School of Economics, 2002), � HYPERLINK "http://www.chesnes.com/docs/thesisweb.pdf" ��www.chesnes.com/docs/thesisweb.pdf�. It is applied to electricity sales in the following way: “Supply bids will be submitted and prices will decrease each round until supply equals just the amount of load needed.” PSEG, “BGS Second Energy Auction” (Jan. 2003), � HYPERLINK "http://www.pseg.com/media_center/pdf/EnergyAuctionPP.pdf" �http://www.pseg.com/media_center/pdf/EnergyAuctionPP.pdf�. 


� G.L. c. 164, sec.1F(8)(f).


� Barry Schwartz (Swarthmore College professor), “Nation of Second Guesses,” New York Times (Jan. 22, 2004). “As customers passed the tasting booth, they encountered a display with either six or twenty-four different flavored jams. … although extensive choice proved initially more enticing than limited choice, limited choice was ultimately more motivating. Thus, 60% of the passers-by approached the table in the extensive-choice condition as compared to only 40% in the limited-choice condition. However, as depicted in Figure 1, 30% of the customers who encountered the limited selection actually purchased a jam, while only 3% of those offered the extensive selection made a purchase.” Recounting S. Iyengar, & M. Lepper, “When choice is demotivating: Can one desire too much of a good thing?” 76 Journal of Personality and Social Psychology, 995-1006 (2000) in S. Iyengar, W. Jiang, G. Huberman (Columbia University), “How Much Choice Is Too Much?: Determinants Of Individual Contributions In 401(K) Retirement Plans” (March 2003), � HYPERLINK "http://www.columbia.edu/~ss957/vanguard.html" ��http://www.columbia.edu/~ss957/vanguard.html�. 


� Blue Ribbon Natural Gas Task Force, 2002. There were similar experiences when Texas electric utilities were separated into wires and retail affiliates.
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